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Pesticides Lawsuit on Protectiveness of EPA Tolerances Dismissed; Court  
Rules Improper Time, Forum  By Dean Scott  

 
                  A lawsuit filed by four states and nearly a dozen  
                  environmental organizations to force the Environmental  
                  Protection Agency to set more stringent residue limits  
                  to protect children from several pesticides was  
                  dismissed July 29 (New York v. EPA, S.D.N.Y., No. 03  
                  Civ. 7155, 7/29/04).  

                  The U.S. District Court for the Southern District of  
                  New York held that it was "neither the proper forum  
                  nor the proper time" for hearing the claims filed  
                  against EPA.  

                  Neither the environmental groups nor the states--New  
                  York, New Jersey, Connecticut, and Massachusetts--had  
                  exhausted administrative appeals to EPA over the  
                  agency tolerance levels before challenging them before  
                  the courts, the district court said.  

                  Also, the district court said, the proper arena for  
                  such a lawsuit ultimately would be the federal appeals  
                  courts because Congress specifically included language  
                  directing appeals to those venues when it revised  
                  federal pesticide law in 1996 under the Food Quality  
                  Protection Act.  

                  At issue in the lawsuit were food-related tolerances  
                  set by EPA for nine pesticides considered high-risk  
                  for consumers or of significant risk to children,  
                  according to the plaintiffs.  

                 Specific Chemicals at Issue  

                  Five of the pesticides at issue in the  
                  lawsuit--alachlor, chlorothalonil, methomyl,  
                  metribuzin, and thiodicarb--are used on specific crops  
                  that children are frequently given to eat, such as  
                  corn, wheat, rice, peanuts, carrots, squash, apples,  
                  and bananas, according to environmental groups. Others  
                  tolerances at issue in the lawsuit cover food-related  
                  residues of diazinon, disulfoton, oxydemeton methyl,  
                  alacor, and captan.  

                  The lawsuit was combined from two separate suits filed  



                  in September 2003 by the states and a coalition of  
                  environmental organizations led by the Natural  
                  Resources Defense Council. The suits alleged EPA  
                  failed to provide a tenfold safety factor for children  
                  as required under the FQPA when setting the residue  
                  limits. 

                  Under the FQPA, Congress directed the agency to set  
                  such limits as much as 10 times more stringent than  
                  the tolerances it might set for adults, though that  
                  safety factor could be reduced if there is  
                  comprehensive research showing that a less stringent  
                  standard is still safe for children.  

                  The lawsuit also alleged that EPA violated the FQPA in  
                  setting the specific tolerances because those residue  
                  limits did not protect other highly vulnerable or  
                  highly exposed people, including farm workers'  
                  children and other children living on or near farms.  

                           Decision's Impact on Other Lawsuits  

                  Erik Olsen, a senior attorney with NRDC, said the July  
                  29 district court ruling may appear to be a setback  
                  but said the decision "actually is just saying that we  
                  should have brought [the case] through another forum,"  
                  such as the appeals courts.  

                  However, the district court's ruling also held that  
                  EPA tolerance decisions, which set the residue limits,  
                  are essentially final agency actions, Olsen said.  

                  NRDC has long argued that those documents, known as  
                  Registration Eligibility Decisions and Interim REDs  
                  and which include risk assessment and risk mitigation  
                  measures, are final agency actions and thus can be  
                  appealed to courts, an interpretation rejected by EPA,  
                  Olsen said.  

                  Thus, that aspect of the district court's July 29  
                  ruling bodes well for the group's challenges of other  
                  EPA residue limits, Olsen said.  
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