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Courtesy of Audrey Moore, US EPA Region 2 
  
Although this is not a new issue (see below), the article indicates the pest control industry's continued 
stand for FIFRA applicability versus Clean Water Act when pesticides are used according to label. This 
issue is of specific interest to those involved in mosquito control.  

http://www.pctonline.com/news/news.asp?ID=2346PCT Online > News > 
 
Pest Control Industry Monitors Clean Water Act-FIFRA Conflict 
 
 By Brad Harbison; 1/7/2004 
 
WASHINGTON, D.C. - An issue that the pest management industry is keeping 
tabs on in 2004 is the conflict between the Clean Water Act (CWA) and the 
Federal Insecticide Fungicide and Rodenticide Act (FIFRA). 
 
The dispute stems from a March 2001 court case titled Headwater, Inc. v. 
Talent. In this case, the U.S. Ninth Circuit Court of Appeals ruled that the 
Federal Fungicide and Rodenticide Act (FIFRA) was irrelevant in a 
situation where an Oregon irrigation district was applying an aquatic herbicide to 
clear weeds from its canals. The court said that the statute of standing 
is the Clean Water Act (CWA) and the court required the district to obtain 
a National Pollution Discharge Elimination System (NPDES) permit prior to 
continuing the herbicide application. NPDES permits are obtained through 
EPA or the authorized state agency (the agency with primary authority on 
water issues). 
 
During the past two years, the U.S. Ninth Circuit Court of Appeals  has 
broadened this theory to cover applications of pesticides to, near or 
above bodies of water. 
 
Similar cases have been decided in the East but the outcomes were more 
favorable to industry. For example, the U.S. District Court for the 
Southern New York District issued a ruling in November 2002, saying that Congress 
did not intend for CWA to conflict with FIFRA. 
 
CAUSE FOR CONCERN. In late December 2003, the Second Circuit Court of 
Appeals ruled that an environmental group's suit against New York City 
for failing to obtain a NPDES permit prior to applying pesticides aimed at 
controlling mosquitoes that might be spreading West Nile virus could 
proceed. 
 
Although this ruling does not directly affirm that that NPDES permits 
must be obtained prior to applying pesticides to, near or above bodies of 
water, the decision is troubling for the pest management industry. Essentially, 
the environmental groups pushed for the CWA in courts is because it allows



for more citizen suits than FIFRA. 
 
The position of the National Pest Management Association (NPMA) and 
others is that pest management professionals already have a statute for 
applying pesticides - FIFRA. Pest management professionals are concerned about 
the NPDES permit requirement associated with the CWA. 
 
"This may be costly because (PCOs) may need a lawyer to help fill out 
the application and then they may directed by the water quality agency about 
certain things they have to do," said Gene Harrington, manager of 
government affairs, NPMA. "Our argument is that you've already got a law that 
addresses the registration and use of pesticides and that is FIFRA. Throwing or 
injecting another federal statute that is not really applicable or 
intended to be applicable is confusing, costly, and burdensome." 
 
EPA requested comment last summer on a draft policy statement on whether 
pesticide applicators would be required to obtain NPDES permits. 
Essentially the policy said that applicators applying pesticides according to label 
directions would not be required to obtain a permit. Since this EPA 
policy guidance and statement is in conflict with recent court decisions, 
Congressional intervention may be needed. 
 
Wednesday, January 7, 2004 

See previous postings on this on NJinPAS 

8/18/03: Comments Sought on Circumstances Not Requiring NPDES Permit for Pesticide 
Application http://www.pestmanagement.rutgers.edu/NJinPAS/postings/npdescomment.pdf  
7/18/03   Comments Sought on Circumstances Not Requiring NPDES Permit for Pesticide 
Application  http://www.pestmanagement.rutgers.edu/NJinPAS/postings/mosquitononNPDES.pdf

See EPA Memorandum Issued in Response to these 2 cases: 

http://www.epa.gov/npdes/pubs/pesticide_interim_guidance.pdf 
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Program Associate 
Pest Management Office 
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See PMO websites @ http://www.pestmanagement.rutgers.edu 
Phone: 732-932-9801 (messages); 732-932-4271 (direct) 
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